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PORNOGRAPHY HAS BEEN A PREOCCUPATION of
western civilization from almost the beginning of its recorded history.
From Plato through Thomas Aquinas to modernday reformers, guar-
dians of society's morals and spiritual well being have i aised their voices
against that which might "deprave and corrupt those whose minds are
open to such immoral influence and into whose hands a publication of
this sort may fall,"1 materials that are perceived to offer "patently of-
fensive representations or descripti( -is of ultimate sexual acts, normal
or perverted, actual or simulated," or "patently offensive representa-
tions or descriptions of masturbation, excretory functions, and lewd ex-
hibition of the gen:tals."2

Much of the recent preoccupation with pornography has centered on
its delivery by a relatively new means adult-oriented cable, i.e., cable
television charnels devoted partially or exclusively to sexually explicit
programming. The reason for the recent attention is clear. Although
adult cable services have not yet reached the promise of early program-
mers who predicted that from 50 to 90 percent of basic cable subscribers
were willing to pay an extra monthly charge for access to televised
erotica, the services are making an impact. It is the opinion of some ex-
perts that cable television will take the lead over movie theaters and
videocassettes for sexually oriented programming.' And the market
itself is growing. A bigger market added to a bigger market share will
lead to improved quality, argue the producers. This, in turn, will lead to
even wider audiences and more money for production.'

Juxtaposed with this growth in the industry is the surge of forces
determined tc keep adult cable programming out of their communities.
Former Playboy Channel President Paul Klein has said that his service
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had "trouble with about 85 percent of the city courcils it approaches con-
cerning possible carriage on local systems."6 Getting accepted by the
local cable company may just be the beginning of the struggle, as cases
in Cincinnati and Gainsville have pointed out.

In May 1983 Warner Amex Cable Communications bt.6an distributing
the Playboy Channel to homes of subscribers in Cincinnati who paid up
to $15.95 per month to receive it. Shortly thereafter, the head of Cincin-
nati's vice squad gave tares of two films shown on the channel to the
Hamilton County prosecutor, suggesting that the films might violate
Ohio obscenity law. After a review of the tapes by a grand jury, Amex
was indicted, charged with two counts of possessing obscenity and two
counts of pandering.

Rather than face a trial in Hamilton County, Warner Amex reached an
out-of-court settlement in which it agreed not to distribute "adult
oriented sexually explicit. movies. . .which are unrated and if rated
would receive an X-rating." In addition, the company agreed not to pro-
gram X-rated films.6

A different approach was used in Gainesville, Florida, to eliminate
adult programming in that city. For five months in 1981, 1,200
subscribers or Cox Cable Communications' Gainsville Cable Television
had an opportunity to watch R-rated movies (X-rated films were never
shown) during the late night and early morning hours via Escapade, the
forerunner of the Playboy Channel. Almost immediately after com-
mencement of the service, demands for its withdrawal began to come
from arious parts of the community, most notably from the chairman of
the Evangelical Coalition of Gainesville, Rev. Mike Braun.

Five months after its inception in Gainesville, Escapade was discon-
tinued, ostensibly because the number of subscribers continued to be a
minority of cable homes in the city. Privately, however, Cox Cable ad-
mitted that the early denunciation of the service by the religious group
gave people a misconception of the service that promotional efforts
could not overcome.'

A city in Utah tried a different approach and was less successful. In
1982 the officials of Roy City, Utah, passed an ordnance prohibiting
dissemination over cable of "indecent" programming. The penalty for
violation of the ordinance was revocation of the cable company's fran-
chise. The officials were attempting to eliminate the R-rated films fre-
quently available in Roy City via pay services such as Home Box Office
and Showtime. A federal district judge hearing an appeal of the or-
dinance found it to be constitutionally infirm because of overbreadth: the
ordinance made no distinction between films that were and were not
obscene.8

These three attempts to limit the distribution of adult pay cable pro-
gramming represent three common mechanisms of censorship: out-of-
court intimidation by citizens' groups (Gainesville); su is filed against
particular materials (Cincinnati); and laws passed to limit dissemination
of a class of materials (Roy City). However varied these mechanisms
may be, they all point to the same questions: is adult cable programming

8
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susceptible to regulation? Can material that would not be considered
obscene were it shown in a movie theater be prohibited from cable
distribution? And, if this sort of material can be regulated, what form
would that regulation take?

The out-of-court approach used in Cincinnati and Gainesville is not a
satisfactory long-term solution for an aspect of American life that
touches upon a constitutionally protec' ed right. On the other hand, most
ordinances and laws that have been passed by cities and states have been
held invalid for the same reasons that Roy City's regulation fell.
However, would a more narrowly tailored statute survive judicial
review?

This monograph explores the questions surrounding regulation of
adult-oriented cable television and develops those elements that must be
considered in formulating a judicial test in this area.

Regulation of Broadcast Television and Cable Television

Since its inception in the early part of this century, the American
broadcasting industry has been more suscentible to government regula-
tion and less protected by the First Amendment to the Constitution than
any of the other media industries. On a number of occasions, the U.S.
Supreme Court has explained why this is so. "Although broadcasting is
clearly a medium affected by a First Amendment interest," said the
Court in Red Lion9 " differences in the characteristics of new media
justify differences in the First Amendment standards applied to
them."'°

The reasons for this selective approach have also been well articulated
by the Court. The most prevalent rationale that of scarcity was first
advanced in the 1943 case NBC v. United States:"

Unlike other modes of expression, radio inherently is not
available to all; that is its unique characteristic, and that is
why, unlike other modes of expression, it is subject to govern-
mental regulation. Because it cannot be used by all, some who
wish to use it must be denied."

In subsequent years, however, advancing technology obviated to some
degree any rationale for broadcast regulation based solely on "scarcity."
The Supreme Court recognized that technological advances such as
cable television were harbingers of a new era in which the scarcity ra-
tionale would be logically infirm; therefore, it introduced a new line of
reasoning to justify regulation of broadcasting. There emerged in 1969 a
"preferred position" rationale: broadcasters should continue to be
regulated because they had attained positions of prominence by govern-
ment intervention (e.g. conferral of a license), and thus the government
was dutybound to monitor and, if necessary, control their
performance." In 1973 the Court mentioned for the first time a ra-
tionale based on the concept of the "captive audience."" The Supreme
Court's most recent commentary on the reason for broadcasting regula-
tion in FCC v. Pacifica Foundation" indicated that broadcasting war-
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ranted regulation for yet another reason: the pervasiveness of the elec-
tronic media coupled with their unique accessibility to children.

Thus, it is clear that broadcast television can be regulated in ways that
would be wholly inappropriate if applied to media such as newspapers or
film. This discussion, however, leaves one important question
unanswered: how does cable television compare to broadcast television
for purposes of regulation?

The answer to this question requires an analysis of the current per-
missible scope of cable regulation, as articulated by the courts. Such an
analysis must begin with the 1977 case Home Box Office v. FCC."' In this
case, the District of Columbia Circuit Court of Appeals held that the
Federal Communications Commission, in issuing regulations limiting
the types of programming available to cablecasters, had exceeded its
jurisdiction.

The rationale that the FCC advanced when it issued pay cable pro-
gramming rules in 1975, which restricted sharply the ability of
cablecasters to present feature film and sports programming if a
separate charge was made for this material, included a two-part argu-
ment. First, revenues generated by unregulated cable television would
allow cable operators to bid away the best programs from over-the-air
broadcasters, thereby reducing the quality of conventional television.
Second, the FCC argued that in this scenario, people who did not have
access to cable television for economic or technological reasons would
have their viewing options severely limited.

In reversing the FCC, the appellate court looked to the 1968 Supreme
Court decision in United States v. Southwestern Cable," which held that
the FCC could regulate cable television, but only in instance: in which
the commission was pursuing "long-established regulatory goals in the
field of television broadcasting.''18

Expanding upon this point and adding that cablecasters are not to be
regulated as common carriers, the D.C. Circuit Court said:

[It] has been the consistent position of the commission itself
that cablecasters, like broadcasters, are not to be regulated as
common car iers. . . .We seriously doubt that the Com-
munications Act could be construed to give the commission
"regulatory rules" over cablecasting that it did not have over
broadcasting."'

The court then articulated its holding:
[We] do require that at a minimum the commission, in
developing its cable television regulations, demonstrate that
the objectives to be achieved by regulating cable television are
also objectives for which the commission could legitimately
regulate the broadcast media.2°

Having established that the pay cable rules imposed programming
restrictions on cable television that the FCC would not impose on con-
ventional broadcasting, tl court also noted that in cases where the
First Amendment was involved, an additonal, more stringent test would
have to be imposed.

10
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Quoting Red Lion that "differences in the characteristics of the new
media" warrant "differences in the First Amendment standards apply-
ing to them," the court declared that the conventional justification for
FCC regulation of broadcast television scarcity as defined in the 1943
Supreme Court case National Broadcasting Company v. United States21

cannot be applied to cable television:
The First Amendment theory espoused in National Broad-
casting Co. and reaffirmed in Red Lion Broadcasting Co. can-
not be directly applied to cable television since an essential
precondition of that theory physical interference with sc .r-
city requiring an umpiring role for government is absent.22

In addition, the court disagreed with the position that scarcity resulting
from lack of economic resources is equal to the physical scarcity of Na-
tional Broadcasting Co.; in fact, the court took this opportunity to state
that event if such economic scarcity did exist, it would not allow the type
of regulation at issue in Home Box Office:

In any case, scarcity which is the result solely of economic
conditions is apparently insufficient to justify even limited
government intrusion into the First Amendment rights of the
conventional press, see Miami Herald Publishing Co. v. Tor-

. . and there is nothing in the record before us to sug-
gest a constitutional distinction between cable television and
newspapers on this point.23

The court was quick to point out that the absence in cable television of
the physical restraints of the electromagnetic spectrum did not
automatically lead to the conclusion that no regulation of cable television
would be valid. Instead, the important question to the court was why the
government was regulating. Media regulations, according to the court,
fall into one of two categoies. The first inc' ,des those intended to curtail
expression either directly by banning speech because of a harm thought
to stem from its effect on its intended audience or indirectly by favoring
certain classes of speakers over others. The first category includes at-
tempts to regulate content. The second category includes regulations
based on a government interest unrelated to the suppression of free ex-
pression. This category includes regulations which have no impact or on-
ly an incidental impact on content.

In Home Box Office, the court found that the regulation at issue had no
impact upon content and thus used the three-part test established by the
Supreme Court in United States v. 0 BP rien:24 (1) the regulation must fur-
ther an important or substantial government interest; (2) the govern-
mental interest must be unrelated to the suppression of free expression;
and (3) the incidental restriction on First Amendment freedoms must be
no greater than is essential to the furtherance of that interest. The court
applied this test and found the pay cable rules invalid.

However, more important to the present analysis was the statement
by the court in Home Box Office that if a regulation does have an impact
upon content, then the O'Brien test is not appropriate. Rather, the court
says "regulations impacting content can be justified only under
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categorization doctrines such as 'obscenity,' fighting words,' and 'clear
and present danger' " areas tradi.ionally considered outside the ambit
of the First Amendment.25

Because of the facts of the case and the issues presented for review,
Home Box Uwe did not reach the question of how courts are to deal with
regulations that do have an impact upon content but do not fall into the
catvory of unprotected speech such as obscenity. For this one must
turn to the "strict scrutiny" test, developed in the 1960s by the Warren
Supreme Court to deal with rights considered "fundamental" to
American citizens rights directly protected in the Constitution or
emanating from one of these rights

Under this test, whenever a fundamental right, such as that
guaranteed by the First Amendment, is involved, a higher standard than
the one articulated in O'Brien must be used. This stricter standard has
three components: first, it requires that in order to survive review, the
regulation or law must further a compelling state interest. Se( A, it
must be less restrictive of federally protected rights than any alternative
means of promoting that interest, i.e., it must be the best and narrowest
method available to the government. Third, in order to survive strict
scrutiny review, the government must demonstrate that the relationship
between the means used to achieve its goals and the goal of the regula-
tion is precise; in other words, the legislation must be neither
overinclusive nor underinclusive.27

In summary, this analysis of Home Box Office yields several notions im-
portant in the present context. The case indicates that the Federal Com-
munications Commission does indeed have the authority to regulate
cable television, but only in conformance with goals it would pursue in its
regulation of conventional over-the-air television. k its statement that
cablecasters are not to be viewed as common carriers, the court is em-
phasizing the twin facts that the FCC may not censor cablecasters and
that First Amendment protection does extend to cable television pro-
gramming.

Undoubtedly, the boldest statement contained in the case is the court's
contention that for First Amendment purposes cablecasting is not
analogous to broadcasting because the physical scarcity of conventional
television does not exist in cable. The court, in fact, prefers to compare
cable television to newspapers in this regard.

Finally, in this case, the appellate court indicates two different tests of
the validity of a given regulation based on whether or not the regulation
has an imp^c4 on content. If there is no impact upon content, the
O'Brien test is to be used. If there is an impact, O'Brien is inappropriate
and, thus, strict scrutiny applying the "categorization doctrines" mus".,
be employed.

The FCC's jurisdiction over cable television was recently addressed by
the U.S. Supreme Court in a 1984 case, Capital Cities Cable v. Crisp.28
This case did not deal with First Amendment issues; essentially, it in-
volved a dispute between the state of Oklahoma and the FCC over the
jurisdiction of cable television. The Supreme Court upheld the authority
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of the FCC to regulate cable Television, noting that:
Over the past 20 years, pursuant to its delegated authority
tinder the Communications Act, the FCC has unambiguously
expressed its intent to pre-erapt any state or local regulation
of this entire array of signals carried by cable television
systems.29

The Court saw the context of the FCC's authority as being its stated aim
of "ensuring widespread availability of diverse cable services
throughout the United States."" The Court decided the jurisdictional
dispute in the FCC's favor, noting that the regulatory scheme developed
by the FCC over the years for cable television reflected "an important
and substantial federal interest in ensuring that the substantial benefits
provided by cable of increased and diversified programming are secur d
for the maximum number of viewers."' Since Capital Cities Cable ad
not address First Amendment issues, the reasoning of the Supreme
Court is not available in. this area. However, two recent federal co'irts of
appeals opinions do give some guidance on the First Amendment protec-
tion affol.ded cable television. The first involves a case in Los Angeles,
the second in Miami.

On March 1, 1985, the Ninth Circuit Court of Appeals handed down a
decision that, if sustained by the U.S. Supreme Court, could have
ramifications for many aspects of cable television, particularly in the
area of content.

Preferred Communizations, Inc. v. City of Los Angele,ss2 confronted
the issue, "Can the City, consistent with the First Amendment, limit ac-
cess, by means of an auction process to a given region of the city to a
single cable television company when public utility facilities in that
region. . .are physically capable of accommodating more than one
system?" 38

Preferred Communications, Inc., (PCI) had its request for a franchise
in Los Angeles refused because it did not participate in the city's auc-
tioning process. Under this process, companies wishing to vie for a fran-
chise in Los Angeles had to submit to a variety of conditions involving
paying fees to the city, leaving certain business decisions to the city, and
providing mandatory access and leased channels. Following submission
of bids from companies willing to submit to these conditions, the city
chose the ":Jest" operator for each area of Los Angeles; it awarded only
one franchise in each region.

PCI contended that its right to construct a cable television system and
disseminate programming should not be conditioned upon an auction
procedure. It maintained that Los Angeles may not choose wech cable
provider may use the city's facilities and may not condition that use on
requirements such as the ones at issue in this case. Based on this posi-
tion, PCI ignored the Lee Angeles franchising process and assigned
itself the south-central section of the city. When utilities companies
refused to hang PCI cable without a freachiQ--. ;* took the city to court.

Los Angeles argued that although the physical capacity to accomodate
more than one cable television system existed in the city, the physical
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scarcity of available space on public utility structures, the economic scar-
city of the cable medium, and the disruptive effect that installing and
maintaining a cable system have on a city justified its efforts to restrict
access to its facilities to a single cable television company. The district
judge saw no violation of the law or the Constitution and discharged the
case without a trial.

The court of appeals did not agree and sent the case back for 1 trial. In
dismissing the contentions of Los A.igeles, the court rejected the city's
argument that "the standards applicable to government regulation of
broadcasting also govern the regulation of cable."" Pointing to the
significant differences between the two media that have "First Amend-
ment consequences,"" the court stressed that physical scarcity, the ra-
tionale that underlies government intrusion into the affairs of broad-
casters, does not exist in cable television. In this context, the court
stated:

We cannot accept the City's contention that, because the
available space on such facilities is to an undetermined extent
physically limited, the First Amendment standards applicable
to the regulation of broadcasting permit it to restrict access
and allow only a single cable provider to install and operate a
cable television .iystem.36

Preferred Communications, which is being hailed as a landmark deci-
sion, is properly read as a First Amendment victory for cable television.
The decision has been appealed for rehearing before the entire Ninth
Circuit Court. Los Angeles has indicated that it will purse..: the appeal all
the way to the U.S. Supreme Court, if necessary.3'

In another case, litigated in March 1985, involving First Amendment
protection of cable television, a panel of the Eleventh Circuit Court of
Appeals affirmed a lower court decision that a Miami ordinance design-
ed to prohibit cable systems from transmitting "indecent material" was
a violation of the Constitution. The Miami ordinance, passed as a reac-
tion to Miami Mayor Maurice Ferre's inadvertent viewing of Midnight
Blue, a public access program run on Manhattan (New York) Cable, had
attempted to apply the broadcasting standard of indecency to cable
television. The court of appeals rejected that approach."

What the Miami case particularly demonstrates, in addition to the fact
that yet another city is trying to limit sexually explicit material on cable
television, is that there is a clear difference between conventional broad-
casting and cable television when it comes to content regulation.

Visual Adult Programmow

There are three media that are most often involved in visual adult pro-
gramming: conventional over-the-air television, cable television, and
film theaters.39 As noted above in regard to cable television, the ap-
pellate court in Home Box Office relied on the Red Lion theory that "dif-
ferences in characteristics of the new media justify differences in the
First Amendment standards applied to them" to argue that the tradi-
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tional justification for the regulation of conventional broadcasting
scarcity does not justify regulation of cable television. Implicit in the
court's argument is the notion that although cable can be regulated by
the FCC consistent with "long-established regulatory goals," because of
the lack of scarcity, it cannot be regulated quite as stringently as broad-
cast television. On this point, the court explicitly states that the very
rules it found invalid in Home Box Offwe are valid when applied to broad-
cast television.° Thus, the rules' infirmity in Home Box Office sterns
wholly from the differences L ?,tween conventional ana cable television.

The fact that the court goes on to link pay cable to newspapers as ex-
amples of media that are not scarce and cites Miami Herald v. Tomato"
underscores this position. Also, the fact that HBO requires that the pro-
tection against prior restraint that the Supreme Court developed for
film land" be applied to pay cable is anlm exhibition in Freedman v. Mary
additional illustration of the wide chasm that the appellate court saw
between coventional and cable television.

This same distinction between conventional and cable television was
explored more recently by the federal district court judge in the 1982
Roy City, Utah, case. In Community Television of Utah, Inc., v. Roy
City," the judge found the Roy City ordinance barring "indecent" pro-
grams from cable television distribution constitutionally invalid because
of its overbreadth.

In its defense, Roy City principally relied on the rationale found in the
Supreme Court's decision in FCC v. Pacifwa Foundation.** However,
the judge found the reliance of Roy City on Pacifica misplaced because
he viewed the characteristics of cable and broadcast television as
dissimilar in several important respects. To this end he developed the
comparison noted in Table 1.45

TABLE 1
Dissimilar Characteristics of Cable and Broadcast Television

Cable
1. User needs to subscribe.
2. User holds power to cancel subscrip-

tions.
3. Limited advertising.
4. Transmittal through wires.
5. User receives signal on private cable.
6. User pays a fee.
7 User receives preview of coming at-

tractions.
8. Distributor or distnbutee may add ser-

1. ices and expanded spectrum of
signals or channels or choices.

9. Wires are privately owned.

Broadcast
1. User need not subscribe.
2. User holds no power to cancel. May

complain to FCC, station, network or
sponsor.

3. Ex: .-ns;ve advertising.
4. Transmittal through public airways.
5. User appropriates signal from the

public airwaves.
6. User does not pay a fee.
7. User receives daily and weekly listing

in public press or commercial guides.
8. Neither distributor nor distributee may

add services or signals or choices.
9. Airwaves are not privately owned but

are publicly controlled.

It is apparent from HBO and Roy City that broadcast television and
cable television are viewed quite differently by the courts. A logical ques-
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tion, then, is how film is viewed vis-a-vis broadcasting and cable televi-
sion.

In 1948 the U.S. Suprernf: Court for the first time suggested that film
had constitutional protection. In that year, the Court heard a case in-
volving a Justice Department-initiated suit against the major film pro-
duction companies for violation of the Sherman Antitrust Act, The Para-
mount Case." Almost as aside in Para-neent, the Court noted, "We
have no doubt that moving pictures, like aewspapers and radio, are in-
cluded in the press Whose freedom is guaranteed by the First Amend-
ment."' However, since the issue being litigated involved monopoly in
the motion picture industry and not First Amendment protection, the
Court's ruling did not extend constitutional protection to film. That had
to W ait until 1952.

Ir that year the Supreme Court granted certio,,rari for the first time
since 1915 to a case involving film censorhip. In this case, Burstyn,
v. liri/scm," the Court included film in the constitiutional protection af-
forcied other media. The unanimous Court noted that, "the presentcase
is the first to present squarely to us the question whether motion pic-
tures are within the ambit of protection which the First
Amendment . . . secures to any form of 'speech' or 'the press"'"

Although the Court answered this question affirmatively and struck
down the New York law that permitted the ban, it went on to note:

To hold that liberty of expressibn by means of motion pictures
is guaranteed by the First all Fourteenth Amendments,
however, is not the end of our problem. It does not follow that
the Constitution requires absolute freedom to exhibit every
motion picture of every kind at all times and all
places. . . .Nor does it follow that motion pictures are
necessarily subject to precise rules governing any other par-
ticular method of expression.°

Based upon the holding of Burstyn, cluing the next nine years in a series
of six decisions (five of which were per =Tiara) the Supreme Court
struck down six statutes authorizing censhorship." However, the impor-
tant underlying issue that had been smoldering since Burstyn the con-
stitutionality of prior restraint in the form of film licensing was not
resolved in any of these cases. That had to wait until 1961 when the
Supreme Court heard Times Film Corp. v. Chicago.52

This case gave the Court the opportunity to confront a question
"never having been specifically decided by this Court":58 whether First
Amendment protection of motion pictures includes absolute freedom to
exhibit a film at least once. The negative answer, coming in a 5 - 4 ruling
was based on two themes reminiscent of Burstyn: that films may have a
"capacity for evil,"54 and that First Amendment protection of film is not
absolute.""

Although Times Film did present the Court with an issue it had not
previously adjudicated, the decision did not set a clear precedent for two
reasons. First, the facts of the case were highly abstract, leading the
lower courts to disregard the decision for lack of a justiciable controver-
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sy. Second, the justices were badly divided. Thus, even though Times
Film held that film licensing was not a violation of the First Amendment
per se, it said little about the constitutionality of any partici.: ar system of
licensing, and signaled even less about directions the Court might take in
the future.

The articulation of a set of principles governing licensing systems was
accomplished in the 1965 case Freedman v. Mary/and." Here Justice
Brennan delivered the opinion of the Court, which held that the First
Amendment was violated by a Maryland motion picture censorship
statute. That law required film exhibitors to submit movies to a state
board of censors for the board's approval before any showing would be
allowed. The law also placed the burden of seeking judicial review of any
board decision upon the exhibitor.

The appellant challenged the Maryland law by exhibiting a film,
Revenge at Daybreak, at his Baltimore theater without first getting a
clearance from the Maryland board. Maryland conceded that the picture
was by no stretch of the imagination pornographic, but Freedman was
convicted because he did not apply for the required license.

F ssentially, the reasoning of the Court revolved around the concept of
prior restraint. The Court repeated the oft-cited principle of Bantam
Books, rite. v. Sullivan" that "any system of prior restraints of expres-
sion comes to this Court bearing a heavy presumption against its con-
stitutional validity." However, the Court took cognizance of the legal
fact that while prior restraints were normally constitutionally repug-
nant, Near v. Minnesota58 and subsequent cases had demonstrated that
prior restraints and censorship were permissible when dealing with
legally defined pornographic material.

The Court noted that any censorhip system presented special dangers
for constitutionally protected speech, in that such speech might be sup-
pressed along with unprotected speech. Rather than holding that censor-
ship systems were unconstitutional, the Court decided to shift the
burden o; proving whether a particular film is protected or unprotected
expression (legally obscene, that is) from the exhibitor of the film to the
censorhip board. In addition, the Court held that only a judicial deter-
mination in adversary proceeding would suffice to prove that a film was
legally obscene.

After Freedman v. Maryland, a censorship board, in order to be
"legal," had to operate under certain set rules. Within a specified "brief
period," the censor was required to either issue a license for a particular
film or else go to court to restrain showing of the film. The Court also
mandated that any censorship law had to provide for a "prompt final
judicial decision" as to whether or not the film was obscene. The Court
specified in Freedman that the emphasis on speed was crucial, since
without such an emphasis exhibitor and distributors would not be likely
to challenge the censor's decision because of a reluctance to engage in
protracted litigation over a single film.

Freedman, with its emphasis on procedural due process, remains the
standard against which censorship boards are to be compared. And it
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was to this standard that the appellate court in Home Box Office called
attention when it noted that the FCC's pay ;able programming rules and
their provisions for a waiver were "fundamentally at odds with the stan-
dards in Freedman v. Maryland. "s9

Is Cable Analogous to Film?

Should the cone. .1 be drawn, then, that cable television is legally
analogous to film distribution and that programming distributed via
cable should be regulated in the way in which theatrical film is? A recent
cable-deregulation bill passed by the U.S. Senate would explicitly subject
cable television to the test of obscenity developed by the Supreme Court
in Miller v. California," and thus apply to cable the same obscenity
criteria that now apply to film. However, that procedure may serve as a
disservice to both film and cable audiences by leading to a single stan-
dard for two media with different consumption patterns and different
regulatory histories.

At this juncture it is useful to compare cable services with theatrical
film and analyze the differences and similarities. With regard to con-
sumption patterns, the most obvious difference between the media is
place of viewing: cable is viewed in the home and traditionally film is not.
From this fact flow two other important differences. First, it is possible
for a person who is changing the dial or checking available programs to
be exposed inadvertently to a portion of a cable program; exposure to
film, by contrast, requires an affirmative effort on the part of the
viewer. Second, a child can be one of the viewers inadvertently exposed
to cable; again, by contrast, if children are in the audience for film, they
are not there by chance. Although viewers of cable do subscribe to the
service, once they ire hooked up, they receive all of the programs in the
service. Film consumption, by contrast, is a pay-as-you-go affair with the
viewer making an exposure choice on a film-by-film basis.

A perhaps more pertinent difference between these two media lies in
their regulatory histories. Cable is distributed via a technology that has
been regulated since its inception. And although Home Box Office did
hold certain rules invalid, it did not remove cable form FCC jurisdiction
or form the public interest standard, as was recently emphasized, in
Capitol Cities Cable v. Crisp. By contrast, film, as demonstrated above,
has had First Amendment protection for over thirty years and has never
been held to a touchstone such as the public interest standard.61

As was noted above, in Red Lion the U.S. Supreme Court articulated
the notion that "differences in the characteristics of new media justify
differences in the First Amendment standards applied to them." If nne
uses this regulatory approach and keeps in mind the differences between
cable and theatrical film, then what emerges is the conclusion that the
norms applied to each ought to be different.

The conclusion that obscenity standards for theatrical film and cable
ought to be different is buttressed by evidence from yet another source:
The 1970 Report of the Presidential Commission or Obscenity and Por-
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nography." This document, more commonly called the "Lockhart
Report," contained the Presidential Commission's comprehensive and
systematic review of social scientific and legal studies addressing the
possible connection between consumption of obscenity and criminal con-
duct, sexual deviance and emotional disturbance. The commissionfound
no connection and called for the repeal of all local, state and federal
legislation aimed at obscenity. A very narrow category of exceptions to
this repeal was outlined in the Report. Two are of particular interest in
the present context. Statutes protecting children were supported on the
grounds that insufficient evidence exists on the effects of exposure of
young people to obsccue material. Statutes protecting adults against un-
wanted assaults on their personal privacy were also supported.

The Lockhart Report, in the midst of what has to be termed a very
liberal ape roach to regulation of obscenity, does then identify two situa-
tions in which obscenity regulation ought to exist: when children are in
the audience, and/or when the personal privacy of adults is inadvertently
"assaulted" by obscene expression. These two a aditions do attad to
viewing of cable and do not attach to the consumption of theatrical film.

Cable television emerges as a medium that is strictly ^nalogous
neither to conventional television nor to theatrical film, at least for pur-
poses of regulating adult programming. However, since it does have a
symbiotic relationship from legal and historical perspectives with both
media, it should be viewed as a type of hybrid and regulated as such.
What is needed, then, is a new test one that will regulate cable neither
as conventional television nor as theatrical film, but as a new medium.

Such a test can be constructed only after taking into account the
development of obscenity law in this country, particularly as it applies to
film, to determine what elements have traditionally been associated with
control of pornography in film. A decision must then be made regarding
which, if any, of these elements are appropriate for a test of obscenity on
cable. A similar examination of indecency - obscenity regulation as it ap-
plies to broadcasting must be made, again with a determination as to
what portions of the regulation are appropriate for a test of obscenity on

pay cable.

Development of Obscenity Law

The first obscenity case in the common law occurred in 1727 when the
tract "Venus in the Cloister or the Nun in Her Smock" was held by a
British court to place the general morality in jeopardy." Continuing that
tradition for the next two and a half centuries, judges and lawmakers
have found it difficult to refrain from making judgments regarding
morality when dealing with material alleged to be obscene.

The first obscenity case involving a book in the U.S. arose in
Massachusetts in 1821. The book, popularly known as Fanny Hill (also
entitled Memoirs of a Woman of Pleasure), detailed the life of a pro-
stitute, but did not contain a singia coarse word or incident. The
publisher of the book, Peter Homes, was convicted of being a "scan-
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dal9us and evil disposed person" who intended to "debauch and corrupt
the morals as well as youth of other good citizens."64

The concept underlying the action of the judges in both these cases
was that people could be corrupted sexually by words and pictures. Soon
various legislatures (Vermont, initially, followed immediately by Con-
necticut and Massachusetts) began to join the judicial branch in outlaw-
ing obscenity. In the first national statute in the area, Congress in 1842
enacted a law forbidding the importation of obscene pictures into the
U.S.

In 1857 England passed its first anti-obscenity law when it made
criminal the sale and distribution of obscene libel. Ten years later the
landmark Hick lin case came before the British bench. Here the court an-
nounced a test of obscenity that was to prevail on both sides of the Atlan-
tic for over seventy-five years: "Whether the tendency of the matter
charged as obscenity is to deprave and corrupt those whose minds are
open to such immoral influence and into whose hands a publication of
this sort may fall."65

The development of American obscenity law took a giant step forward
in 1865 as the result of the actions of a storekeeper named Anthony
Com stock, who began a vigorous campaign against sex in all of its
manifestations. Congress had already passed a law declaring that mail-
ing obscene publications was a criminal offense, but Comtock succeeded
in getting a law passed that forbade use of the mails for any publication,
instrument, drug, medicine, or any other article remotely connected
with sex and imposing an initial fine of up to $5,000 and an initial term of
imprisonment of up to five years for violators.

Since Hicklin was th'7 prevailing test at this time, the Comstock Act
was held to be constitutional in a number of challenges." However, the
validity of Hicklin was gradually brought into question, and in 1934 a
new test was upheld in a case involving James Joyce's Ulysses." The
new test contrasted with the Hicklin test in its examination of three
elements: (1) dominant effects of the book as a whole (rather than
isolated passages, as in Hieklin); (2) the impact on the average reader
(rather than on those most susceptible to corruption); and (3) the intent
of the author (which was not examined under Hicklin).

The Ulysses test prevailed in this country for twenty years, until when
in 1957 the U.S. Supreme Court articulated a revision, known as the
Rotk test, which, although it contained some of the elements of the
former test, was considerably more liberal: "Whether to the average
person, applying contemporary community standards, the dominant
theme of the material taken as whole appeals to prurient interest."'"
Roth is important in the context of the present analjsis for yet another
reason: in this case for the first time the Court held that "obscenity is
not within the area of constitutionally protected speech or press."66

Although the ambiguities raised by the Roth test were legion (How are
contemporary community standards assessed? Who is the average per-
son? How is prurient interest operationally defined?), it did trigger the
most liberal period of obscenity law in the United States.
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Under Roth, a Michigan statute fell that had disallowed distribution of
material to adults "containing obscene, immoral, lewd or lascivious
language tending to incite minors to violent or depraved or immoral acts
(or) manifestly tending to the corruption of the morals of youth." Wrote
Justice Frankfurter, "The incidence of this enactment is to reduce the
adult population of Michigan to reading only what is fit for children."°
Thus a standard began to evolve it would reach maturity in a 1968
case that addressed the fact that differences exist between materials
suitable for children and those suitable for adults.

During the 1957 term the Supreme Court also applied the Roth test to
film and revised a U.S. Court of Appeals decision that had held the
French motion picture The Game of Love obscene."

Constitutional protection of motion pictures was extended once again
in 1959 when the Supreme Court reversed the conviction of the
distributor of a film and dealt for the first time w4th "ideological obsceni-
ty."72 Under provisions of the New York Education Law, which required
the denial of an exhibition license to a film when "its subject matter is
adultery presented as being right and desirable," a license was denied to
Lady Chatterly's Lover because it was ( ermined that the film "allur-
ingly portrays adultery as proper beha' .."

Reversing the conviction, Justice Ste Art noted that what New York
had done was to prevent the exhibition of a motion picture because that
picture advocates an idea, in this case, that adultery may be proper
behavior.

Yet the First Amendment's guarantee is of freedom to ad-
vocate ideas. The State, quite simply, has thus sauck at the
vet y heart of constitutionally protected liberty.

It is contended that the State's action was justified because
the motion picture attractively portrays a relationship which
is contrary to moral standards, the relative precepts, and the
legal code of its citizenry. This argument misconceives what it
is that the Constitution protects. Its guarantee is not confined
to the expression of ideas that are conventional or shared by a
majority."

Again in 1964, the Supreme Court extended the constitutional protec-
tion for film. Jacobellis v. State of Ohio?* grew out of an Ohio conviction
of an art theater manager for screening the French film The Lovers,
which portrays a young woman bored with her life and her marriage who
abandons her husband and family for a man with whom she has suddenly
fallen in love. Ohio's objection to the film was based almost entirely upon
one explicit love scene in the last reel of the film."

Finding The Lovers to be not obscene, the Court articulated yet
another expansion of the Roth test: a work cannot be proscribed as
obscene unles.3 it is "utterly without redeeming social importance."
Thus, material that deals with sex in a manner that advocates ideas "or
has literary or scientific value or any other form of social importance,
may not be branded as obscenity and denied constitutional
protection. " 76
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The Court went on to clarify another element in the Roth test: the
definition of "community." Writing for the majority, Justice Brennan
noted that the standards to '-ie applied in a test of obscenity should be
those of a national commun.ty and not of a local one. Showing a sen-
sitivity to the exigencies of natiolal distribution and to the "chilling ef-
fect" of local censorship, Brennan pointed out that "[it] would be a hardy
person who would sell a book or exhibit a fiin anrrhere in the land after
this court had sustained the judgment of Jne 'community' holding it to
be outside the constitutional protection."7'

Justice Brennan then turned to another aspect of the case important
in the present context: the potential presence of children in the audience.
Here the majority recognized the interest in preventing dissemination of
material deemed harmful to children. but argued that this does not
justify its total suppression.

Since the present conviction 14sed upon exhibition of the
fi'm to the public at large aiid not upon its exhibition to
children, the judgment must be reviewed under the strict
standard applicable in determining the scope of the expres-
sion that is protected by the Constitution.78

The liberalization of obscenity law reached a climax in 1966 when the
book Fanny Hill was back in court. In this case A Book Named "John
Clelland's Memoirs of a Woman of Pleasure" v. Attorney General of the
Commonwealth of Massachusetts," the Supreme Court revised the Roth
test once again, this time to stipulate that a work must be found to be
"utterly without redeeming social value" in order to be judged obscene.

On the same day that the Court handed down its decision in Memoirs,
it promulgated another opinion that seemed to add a new but less liberal
element to the test of obscenity: the conduct of the produceridistributor
of material. In Ginzburg v. U.S.," Justice Brennan, writing for the ma-
jority, explained that although Ginzburg's publications Eros, a glossy,
hardcover magazine of expensive format; Liaisor a bi-weekly newslet-
ter; and The Housewife's Handbook on Selective Promiscuity, a short
book were not obscene under the Roth-Memoirs test, Ginzburg pro-
moted them as if they were obscene. Thus they lacked "social value."
(Promotional techniques included seeking mailing privileges from Inter-
course and Blue Ball, Pennsylvania; and mailing circulars that "boasted
that the publishers would take full advantage of what they regarded as
an unrestricted license allowed by law in the expression of sex and sex-
ual matters.' '81)

The Ginzburg decision is important in the present context because at a
minimum it suggested that (1) "prurient interest" was a critical compo-
nent of obscenity, and (2) the act of pandering judged alone and not in
conjunction with the content of the publication could rendcr material
obscene. Ginzburg's pandering doctrine "relies on the defendants
characterization of the material: if the defendant calls the material
obscene and seeks to sell it on that basis then it is held that the material
appeals to the prurient interest and lacks social value."82

In a 1967 case, Redrup v. New York," the Supreme Court provided a
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tidy summary of the test of obscenity it had been evolving since Roth in
1957. The Roth-Memoirs test required that in order for material to be
considered obscene, all three of the following must be present: (1) the
dominant theme of the material taken as a whole appeals to a prurient
interest in sex; (2) the material is patently offensive because it affronts
contemporary community standards relating to the description or
representation of sexual matters; and (3) the material is utterly without
redeeming social value." Although severely undermined in Gi:izburg,
this test lasted until 1973 when the Supreme Court, under the leadership
of Chief Justice Burger, in Miller v. Califo,-nia,85 rejected the Roth-
Memoirs "utterly without redeeming social value" notion and ar-
ticulated a new standard.

Two final cases that were litigated under the Roth-Memoirs test should
be noted because they deal with aspects of obscenity in the present con-
text.

In the 1969 case Stanley v. Gt.^rgia,88 the U.S. Supreme Court revers-
ed the conviction of a man found to possess obscene 8 mm. films in his
home. A unanimous Court noted that if the First Amendment means
anything, it means that a State has no business telling a man, sitting in
his own house, what books he may read or what films he may watch."87
In 1971 the Supreme Court seemed to abandon this priniciple when in
U.S. v. Reidel " it upheld the constitutionality of a federal obscenity
statute that prohibited the knowing use of the mails for the distribution
of obscene material to willing recipients.

When Star lzy and Reidel are read in conjt.nction they seem to con-
tradict each other: Stanley protects the right to view materials in the
home while Reidel prevents delivery of those very materials. However,
an important distinction between the cases should be noted. Stanley
deals not with the First Amendment right to receive information but
with privacy in the home; Reidel deals not with privacy but rather with
distribution of obscene material. Thus, once materials reach the home
they are protected not by virtue of the First Amendment but because
they are located in a constitutionally protected zone of privacy; the
distribution system for those materials, however, receives no such pro-
tection.89

In 1973, a more conservative U.S. Supreme Court decisively rejected
the Roth-Memoirs test in the landmark Miller v. California case," tak-
ing the position that to prove material was utterly without redeeming
social value imposed a "burden virtually impossible to discharge under
our criminal standards of proof," and that "no Member of the Court to-
day supports the Memoirs formulation."9' The new Burger Court felt
that there was a need in U.S. society for regulation of pornography. Fur-
ther, the Court felt that the Roth-Memoirs standard had effectively
allowed pornographers virtual free rein to produce and sell their wares,
as long as they neither "pandered" their wares as pornographic nor sold
their wares to children.

The Miller decision changed Roth - Memoirs in at least three major
ways. First, Miller threw out the idea from Jacobellis that there could be
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such a thing as a "national" standard for pornography. Justice Burger
stated his belief that "our Nation is simply too big and too diverse for
this Court to reasonably expect that such standards could be articulated
for all 50 states in a single formulation."92 Instead, after Miller, the
standard imposed by the hypothetical "average person" examining a
suspected pornographic work to see if it appealed to the "prurient in-
terest" was to be a local or state standard. As Justice Burger put it, "It
is neither realistic nor constitutionally sound to read the First Amend-
ment as requiring that the people of Maine or Mississippi accept public
depiction of conduct found tolerable in Las Vegas or mew York City.""

Secondly, the Miller decision imposed the requirement that state por-
nography laws specifically define the patently offensive depiction of sex-
ual conduct that the individual states desired to make illegal. The Court
suggested the following "few plain examples of what a state statute
could define for regulation:"

(a) Patently offensive representations or descriptions of
ultimate sex acts, normal or perverted, actual or simulated.

(b) Patently offensive representations or descriptions of
masturbation, excretory functions, and lewd exhibitions of
the genitals."

Chief Justice Burger explained that these were examples of what he
termed representations of "hard core" sexual conduct, and that states
so desiring could prosecute those who engaged in the depiction or
description of such conduct."

Thirdly, the Miller decision, as was noted above, disgarded the "utter-
ly without redeming social value" test derived from Memoirs, and
substituted for it the legal precept that "at a minimum, prurient, patent-
ly offensive depiction or descriptior, of sexual conduct must have serious
literary, artistic, political or scientific value to merit First Amendment
protection."96 Chief Justice Burger gave as an example a "medical book
for the education of physicians," which, even though it might be found to
appeal to a prurient interest in sex and even though it might contain
"graphic illustrations and descriptions of human anatomy," must
nonetheless be found non - pornographic under Miller because of its
serious scientific value."

The Miller decision was an obvious backing away by the Burger Court
from the permissiveness that had been allowed by the Roth-Memoirs test
of the Warren Court and a return to what the Burger Court felt were
more traditional values in the area of sexual depiction and description.
Looking fon1ly back at America's past, Chief Justice Burger noted in
Miller that:

There is no evidence, empirical or historical, that the stern
19th century American censorship of public distribution and
display of material relating to sex in any way limited or af-
fected expression of serious liter y, artistic, political or
scientific ideas. On the contrary, it, is beyond any question
that the era following Thomas Jefferson to Theodore
Roosevelt was an "extraordinarily vigorous period," not just
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in economics and politics, but in belles lettres and in "the
outlying fields of social and political philosophies."22

Thus, the underlying philosophy of Miller is that censorship and regula-
tion of "pornographic" sexual materials is not only legally permissible,
but also, in the long run, may be socially desirable.

Indecency- Obsenity Regulation

In contrast to the plethora of cases referred to in the above analysis of
the development of obscenity law, particularly as it applies to film, there
is a dearth of cases in the area of the development of indecency-
obscenity regulation of broadcasting.

By law, indecency and obscenity in broadcasting can be punished in
two ways. The U.S. Code gives authority under the criminal law to the
Department of Justice to prosecute anyone who broadcasts obscene, in-
decent or profane language by means of radio communication." In addi-
tion, the Communications Act gives the FCC the power to apply sanc-
tions to anyone who broadcasts obscene, indecent or profane language.

Although the FCC has dealt with cases triggering this authority for at
least twenty years,'" the current state of broadcast law in this area
emerges from three cases litigated during a recent eight-year period.

The first involved WUHY-FM, a non-commercial radio station, licens-
ed to Eastern Educational Radio. On January 4, 1970, the station aired a
taped interview with Jerry Garcia, leader of the musical group "The
Grateful Dead." During the fifty-minute interview, Garcia expres3ed his
views on ecology, music, philosophy and interpersonal relations. His
comments were peppered with the words "fuck" and "shit," used either
as adjectives or simply as introductory expletives or as a substitute for
"et cetera."

The FCC made it clear at the outset of this case that the issue was not
whether WUKY-FM could air discussions of ecology or music or even
provocative or unpopular programming that might offend some
listeners.

Rather the narrow issue is whether the licensee may pre-
sent previously taped interview or talk shows where the per-
sons intersperse or begin their speech with expressions like
"shit, man . . . " or " . . . 900 fuckin' times."1°'

Having framed the issue in the case, the FCC went on to point out that
it does indeed have the authority to prevent the widespread use of such
expressions on broadcast outlets because of the consequence to the
public interest.

Beginning from the perspective that there is a "crucial" difference
between "radio and other media,"1°2 the Commission launched into an
analysis of radio listening that focused on the passive nature of the radio
audience, the pervasiveness of the medium and the presence of children
in the audience.

In its defense, WUHY-FM took the position that the broadcast was not
obscene "because it did not have a dominant appeal to prurience or sex-
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ual matters."'" Despite the absence of any precedent for this case, the
FCC agreed with this analysis; however, it reasoned that the statutory
term "indecent" should be applicable, and that "the standard for its ap-
plicability should be that the material broadcast is (a) patently offensive
by contemporary community standards, and (b) utterly without redeem-
ing social value."10' The licensee then argued that the program was not
indecent because its basic subject matters were obviously decent and the
challenged language was not essential to the meaning of the program as
a whole. The Commission retorted:

We disagree with this approach in the broadcast
fields. . . .The licensee itself notes that the language in ques-
tion "was not essential t o the presentation of the subject mat-
ter . . . " but rather w a s " . . . essentially gratuitous." We
think that is the precise point here namely, that the
language is gratuitous" i.e., "unwarranted or (having) no
reason for its existence." There is no valid basis in these cir-
cumstances for permitting its widespread use in the broad-
cast field. . .105

One final point made by the Commission was that the presentation was
"willful": the material was taped and edited in advance of its airing and
thus its content was know to the licensee. Additionally, the Commission
noted that station employees could have cautioned Garcia not to use
these "gratuitous" expressions and yet failed to do so.'"

One area of analysis conspicuous by its absence in this case is the con-
cept of obscenity. Despite the existence of a large body of obscenity law
(complete with a complex operational definition and a myriad of
precedents), the Commission here chose to ignore "obscenity" and to
focus on "indecency," an undel fined concept lacking either judicial or ad-
ministrative precedent.

The second case in this line was litigated in 1973 and dealt with the
then popular "topless radio" format. WGLD-FM, owned by the Sonderl-
ing Broadcasting Corporation, aired a talk-show from 10 a.m. to 3 p.m.
Monday through Friday in which the announcer took calls from the au-
dience and discussed largely sexual topics. The complaint in this instance
dealt with a twenty-three-minute segment broadcast on February 23,
1973, that dealt with oral sex.

In deciding that this programming ran afoul of both the indecency and
obscenity standards of the U.S. Code, the FCC stressed that it was "not
saying that sex per se is a forbidden subject on the broadcasting
medium."'" The FCC then went on to describe the characteristics of
radio consumption in terms of the medium's pervasiveness and free ac-
cess to the home. The fact that radio has equal availability "without
regard to age, background or degree of sophistication"1°8 led the Com-
mission to conclude:

The foregoing does not mean that the only material that can
be broadcast is what must be suitable for children or will
never offend any significant portion of a polyglot audience.
But it does mean that in determining whether broadcast
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materiel meets the statutory test, the special quality of this
medium must be taken into account.'"

In finding the WGLD-FM broadcast obscene, the FCC invoked the
Ginsburg pandering doctrine and found that the program at issue was
designed to garner large audiences through titillating sexual discus-
sions. The Commission then found the material broadcast to be obscene
under the Roth criteria: "If .:1!-cussions in this titillating and pandering
fashion . . .do not constitute brt adcast obscenity within the meaning of
18 U.S.C.A. 1464, we do not perceive what does or could.'"1° Additional-
ly, the FCC explained that the presence of children in the audience dur-
ing the daytime hours made the finding of obscenity an afartiori matter.
Finally, the Commission noted an alternative ground for action in this
case: under the ITrUHY construction of "inuecent," the material at issue,
even if it were not obscene, would warrant a sanction because it was in-
decent.

At the conclusion of its decision, the FCC invited judicial review of the
case; Sonderling declined and paid the $2,000 fine. However, two
citizens' groups asked the FCC to reconsider. The Commission did and
affirmed its earlier position, which led to an appeal in the District of Col-
umbia Circuit Court.'"

Ruling against the citizens' groups, the appellate court held that where
a radio call-in show during daytime hours broadcast explicit di: cussions
of ultimate sexual acts in a titillating context, the FCC does not un-
constitutionally infringe on the public's right to listening alternatives
when it determines the broadcast is obscene. The court held that Miller,
which had been decided after Sonderling was announced, did not resole
the program because the broadcast made no serious literary, artistic,
political or scientific contribution. r a court did not discuss the FCC's
contention that the program was "indecent."

The third and fin case in this line, and perhaps the mostcelebrated, is
FCC v. Pacifica Foundation."2 The facts of this case show that satiric
humorist George Carlin recorded a twelve-minute monologue entitled
"Filthy Words" before a live -mlience in a California theater. The
monologue begins with Carlin's rei,:ence to "the words you couldn't say
on the public airwaves, the ones you definitely wouldn't say, ever." He
proceeded to list those words and to repeat them over and over again in
a variety of colloquialisms. The recording included frequent laughter
from the audience.

At 2 p.m. on October 30. 1973, radio station WBAI-FM, a non-
commercial station in New York City owned by the Pacifica Foundation,
played the recording. On December 3, 1973, a man who heard the recor-
ding while driving with his son filed a complaint with the FCC; the Com-
mission sent the complaint to WBAI for comment.

Pacifica responded that the monologue had been played during a pro-
gram about contemporary society's attitude toward language and that
immediately before its broadcast listeners had been advised that it in-
cluded "sensitive language that might be regarded as offensive to
some.""s Pacifica called Carlin "a signifirPnt social satirist" who "like
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Twain or Sahl before him, examines the language of ordinary people.
Carlin is not mouthing obscenities, he is merely using words to satirize
as harmless and essentially silly our attitudes toward those words."114

The Commission did not impose formal sanctions, but stated that the
order would be "associated with the station's license file P^d in the
event subsequent complaints are received, the Commission will then
decide whether it should utilize any of the available sanctions it has been
granted by Congress."115

In its memorandum opinion, the FCC found that certain words in the
monologue depicted sexual and excretory activities in a particularly of-
fensive r 3r, noted that they were broadcast in the early afternoon
"when cwlaren are undoubtedly in the audience," and concluded that
the language broadcast was indecent and prohibited by the Federal
Communications Act.'"

Pacifica was appealed to a three-judge panel of the Court of Appeals
for the D.C. Circuit, which reversed the FCC's decision.'" In an opinion
written by Justice Stevens, the U.S. Supreme Court reversed the ap-
pellate court decision and upheld that of the FCC. The Supreme Court
faced two issues in Pacifica: first, whether the FCC's action constituted
forbidden censorship within the meaning of the Federal Communica-
tions Act; and second, whether speech that is concededly not obscene
may be restricted as "'indecent" under the statutory authority of the
Act.

The first question was answered in the negative: the FCC's action did
not constitute censorship. The second question v7-3 not as easy for ..he
Court to answer. It raised the problem of a distinction between
"obscene" and "indecent" and the corollary of whether indecent speech
that is not deemed obscene can be restricted.

The Court began with the position that the words in question were not
categorically excluded from use on radio:

Although these words ordinarily lack literary, political, or
scientific value, they are not entirely outside the protection of
the First Amendment. Some uses of even the most offensive
words are unquestionably protected. Indeed, we may assume,
that this monologue would be protected in other contexts.
Nonetheless, the constitutional protection accorded to a com-
munication containing such patently offensive sexual and ex-
cretory language need not be the same in every context. It is
a characteristic of speech such as this that both its capacity to
offend and ;ts "social value". . . vary with circumstances.. .

In this case, it us undisputed that the content of Paci!ica's
broadcast was "vulgar", "offensive" and "shocking."'"

Thus, the Supreme Court said that because the protection for the words
in question was not absolute, the context of the communication would
determine if they are constitutionally protected.

To a casual observer, the apparent "context" of the words in question
is a satirical "program about contemporary society's attitude toward
language." However, the Court did not even discuss this context. In-
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stead, it agreed with the FCC determination that the "context" of the
Carlin monologue was the medium of expression radio and went on
to distinguish between the content and the context of communication,
relying on Schenck v. U.S. as the "classic exposition of the proposition
that both the content and context of speech are critical elements of First
Amendment analysis."119 The Court viewed the monologue as "not en-
tirely outside the protection of the First Amendment"'" and thus mov-
ed to "consider its context in order to determine whether the commis-
sion's action was constitutionally permissible."121

Within this discussion of context, the Court pointed out that the elec-
tronic media have long received a more limited form of First Amend-
ment protection than the print media. The Court observed that "the
reasons for these distinctions (between the print and broadcast media)
are complex, but two have relevance in the present case. First, the
broadcast media have established a uniquely pervasive presence in the
lives of all Americans. Second, broadcasting is uniquely accessible to
children, even those too young to read."122

In raising the unique accessibility of the broadcast media to children as
a reason for providing less First Amendment protection to broadcasting,
the Court relied on Ginsberg v. State of New York,123 which upheld a
"variable obscenity" law that made it illegal to sell certain publications
to children that adults could legally buy. In using Ginsberg to "amply
justify special treatment of broadcasting," the Court was applying the
variable or contextual obscenity approach to the electronic media. This
approach rests on the contention that certain materials are or are not
considered obscene based on the context in which they are disseminated
and/or by whom they are received. It can be contrasted with the cons-
tant or definitional approach in which certain words or actions are
obscene per se, regardless of context or audience. Attempting to explain
the variable approach, the Court borrowed from Justice Sutherland who
wrote ;hat a "nuisance may be merely a right thing in the wrong place
like a pig in the parlor instead of the barnyard. "124

Although the concept of variable obscenity had existed before, the first
extensive analysis of the ar- -lach was conducted by Dean Lockhart and
Professor McClure of ti._ University of Minnesota Law School in
1960.185 According to Lockhart and McClure and their progeny, 126
under the variable obscenity approach, three elements bear examina-
tion. The first is the purpose of the distribution, and in this regard
pandering is central to the concept: if material is developed to be or
advertised as obscene this fact is taken into account.'"

The second factor to be considered under this analysis is manner of
distribution. Under variable obscenity, open and public display of sexual-
ly explicit materials may be disallowed; however, the same material may
be allowed to be displayed in a theater. Manner of distribution is con-
sidered important because other governmental interests, such as protec-
ting the unwilling recipient, may be implicated.

The third element of variable obscenity is effect on the intended and
actual audience:
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If the intended or actual audience consists in part of unwilling
viewers, then the state's interest becomes greater, the
freedom of choice interest become less, and the material "ould
more easily, under a variable obscenity analysis, be deemed
obscene. Similarly, variable obscenity supports a more relax-
ed definition of what is obscene when the material is
distributed to minors. Since minors are likely to be more sex-
ually immature, since the state's general interest in the pro-
tection of minors is greater, and since the concept of freedom
of choice for minors is far less clear, a much more inclusive
concept of obscenity would be acceptable if the material is
available to minors.128

The final facet of variable obscenity is perhaps the most important, for
under it the Roth and Miller concept of "average person" is discarded
and replaced by an examination of the Pffect of the material on the real
audience. Thus, the presence of children in the actual audience of a com-
munication can have an impact on the determination of obscenity.

These three factors, when examined in the context of obscenity litiga-
tion, will undoubtedly lead to different conclusions from those reached
under the definitional or constant approach. Under variable obscenity,
material must be looked at within the context of its actual distribution
and an evaluation of the state's interest in preventing distribution must
be balanced against the rights protected by the First Amendment.
Under the definitional approach neither examination of distribution
systom nor balancing of interests would be undertaken.

At this juncture, an obvious question surfaces: should the variable
obscenity approach be applied to cable? An analysis of recent Supreme
Court cases ip the area of obscenity leads to a resounding yes: not only
should the variable approach be used vis-a-vis cable, but it would appear
that the Supreme Court is eliminating the definitional approach and that
the variable approach will be used in litigation involving obscenity and
other media in the future.

The 1957 landmark Roth case clearly stood for the definitional or cons-
tant approach to obscenity. Roth articulated the concept that material
that is legally obscene is entitled to full First Amendment protection.
Although Roth remained the controlling precedent until 1973, this ap-
proach began to be eroded as early as 1966 in the aforementioned Ginz-
burg v. U.S. case when the Court held three publications obscene based
on a finding that the publisher engaged in pandering. Not suprisingly, in
its opinion the Court cited the 1960 Lockhart and McClure article on
variable obscenity in support of its reasoning. As noted above, the 1968
Ginsberg v. New York case was another example of the Supreme Court's
use of this approach to hold material obscene since it was distributed to
minors.

Although the landmark Miller case in 1973 does represent a return to
the definitional or constant approach to obscenity, the Court began to
abandon that approach in 1976. In that year, it decided in Young v.
American Mini Theatres, Inc.129 that films and books that were not
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legally obscene could be subject to zoning restrictions. In Young, the
Court balanced the state's interest in regulation against the First
Amendment protection of adult theaters and bookstores. What seems to
emerge from Young is a category of the "almost obscene,"130 which,
under a variable obscenity statute, can be zoned or channeled, especially
if no crimimal penalty attaches to violation of the statute, Finally, as
outlined above, the Supreme Court used a variable obscenity approach in

its 1978 Pacifica decision.

Summary: A New Test for Cable

Two major reasons seem to mandate that a unique test for obscenity
be employed when dealing with cable television. The first relates to the
pres'nt ad hoc approach employed in cities like Cincinnati and
Gainesville. This approach, whether it uses an out-of-court settlement
following an indictment or pressure from a vocal minority of citizens
sans judicial intervention, leads to the same consequence: some material
that is constitutionally protected speech, such as some of the R-rated
films removed from the Gainesville cable system, is sacrificed for fear of
larger reprisals. These cities are in fact rt.gulating the content of cable
television. Since the "ad hoc regulation" seems to represent a growing
trend, a systematic method of regulation that is properly sensitive to the
requirements of the Constitution is needed if cable is to be treated
equitably in our system of freedom of expression.

A second argument for a systematic method of regulation for cable
comes from a quite different sector. In the 1970 report of the Lockhart
Commission, as noted above, a recommendation was made to eliminate
all obscenity law, with two exceptions. Within the context of the other
recommendations of the Lockhart Commission, these two exceptions
emerge as strong arguments. The first involved instances in which
children were in the audience and the second instances in which the per-
sonal privacy of adults was inadvertently "assaulted." As analysis in
this monograph has pointed out, both these conditions adhere to televi-
sion viewing cable or conventional in the home.

As was noted earlier, some forces in Congress would like to regulate
the content of cable television under the 1973 Miller obscenity standard.
However, Miller used a definitional approach to obscenity (i.e., material
deemed obscene is obscene regardless of contextual factors), an ap-
proach quite different from the "variaoie" standard used in most recent
obscenity litigation and used almost exclusively in cases involving the
electronic media. In addition, the Miller test was developed in a factual
context and grew out of a strain of cases that involved theatrical film
and books. As will be argued below, except in certain well defined cir-
cumstances, Miller is inappropriate as a test of obscenity in cable televi-
sion for two primary reasons: the manner of distribution and the effect it
has on the actual audience.

This monograph has focused on the various media that may be im-
plicated in dissemination of potentially obscene material. The conclusion
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was drawn early in this study that cable television deserves more con-
stitutional protection than that afforded conventional television. Home
Box Office and Preferred Communications, analyzed above, both clearly
stated that scarcity, the rationale for stringent regulation of broadcast
television, is not present in cable television. 'Thus both cases easily draw
a line between conventional television and cable television . A logical
question remains: what is the reason for treating cable television in a
manner different from theatrical film? In order to answer this question,
the discussion of variable obscenity needs to be reviewed and focused
particularly on the inadvertent viewer.

The variable obscenity approach rests on the contention that certain
materials are or are not considered obscene based on the context in
which they are disseminated and/or who receives them. Under this
analysis, if the audience of a conuminication consists in part of unwilling
or inadvertent viewers then the state's interest beeAnnes greater, the
freedom of choice interests become less and the material can more easily
be held obscene. Method of dissemination of a communication seems par-
ticularly tied to the presence of unwilling viewers in the audience. As
was discussed at length earlier, the manner of distribution and attendant
consumption patterns of cable television are quite different from those
associated with theatrical films. In the present context, the most impor-
tant differences stem from the fact that cable is distributed in such a
manner that it is viewed in the home. Flowing from this fact are two
other important differences: first, it is possible for a person to be expos-
ed inadvertently to a portion of a cable program; and second, a child can
be one of these inadvertent viewers.

Audiences of theatrical film are provided with a rating service that
gives them some insight into the nature of a film. Coupled with this is the
fact that film consumption is a pay-as-you-go affair. Only the most naive
or untutored film customer will inadvertently view an X-rated theatrical
film. Cable, by contrast, requires that a customer subscribe for a
minimum period; the customer then has access to all offerings during
that period. This distribution system and the potential for inadvertent
viewers in the cable audience some of whom may be children re-
quire a standard of obscenity for cable stricter then that which woul.-.1 be
applied to theatrical film but less limiting than that appropriate for con-
ventional television.

A final point to be recalled in this discussion of distribution and au-
diences is the regulatory history of television. Television has been
regulated since its inception in this country, and there exists a popular
perception of this regulation, a perception underscored ti the Supreme
Court case Capital Cities Cable v. Crisp, referred to earlier, that upheld
FCC jurisdiction over cable television. This perception leads to audience
expectations, one of which is that programming decisions relative to
television ought to be sensitive to the presence of children in the au-
dience. This does not mean that only programming appropriate for
children should be disseminated via television, without regard for the in-
terests and constitutional rights of adult audiences. However, cable
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television programers must be sensitive to the fact that they are dealing
with two perhaps quite different groups: the intended and the actual au-
dience.

Perhaps a useful way to summarize discussion of the various methods
of dissemination involved in the present discussion is to picture them as
if they lay along a continuum (See Figure 1), the left end of which
represents conventional television and has the possibility of many in-
advertent viewers in the audience; the right end represents theatrical
film and has the possiblity of virtually no ir.advertent viewers. As the
discussion of Pacifica has revealed, the left end of the continuum is
clearly susceptible to more government .egulation than is the right.

FIGURE 1
Variable Obscenity Approach
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At this point the question is properly asked, how is this continuum sec-
tioned off for purposes of repletion? There is no question but that a line
is drawn between conventional television and cable television, but should
this be the anly distinction that is made? That is, should cable be
regulate(' as theatrical film? The argument has been made above that
due to ' ne potential for inadvertent viewers in the cable television au-
dienc.., it should not receive the full regulatory protection afforded
theatrical film. On the other hand, it is a service that is consciously
brought into the home, and does not use a scarce resource, as in conven-
tional television. Cable television, then, is something of a hybrid and
should be regulated, at least in the area of obscenity, as such.

Pay-per-view is another mechanism for the dissemination of program-
ming via a video receiver. Whether it is distributed via cable television,
satellite master antenna television (SMATV), or a multiple distribution
system (MDS), pay-per-view allows the viewer access to programming
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(primarily theatrical films) on a program-by-program basis. Because the
viewer then sees only those programs for which he pays, the possibility
of inadvertent viewers in this audience is very slight. This service,
although it may be received in conjunction with cable television, is very
different from cable. Its dissemination is more akin to theatrical film and
thus should be regulated as such.

One final concern remains with regard to developing these categories:
do they pass constitutional muster? Since regulation dealing with ex-
pression touches on a fundamental right, it is necessary that the
categories suggested here are not drawn in a manner that is arbitrary or
capricious in violation of the Fourteenth Amendment. Three categories
are advanced here. The first contains conventional broadcasting, a
dissemination method that allows a great deal of inadvertent viewing.
The third contains theatrical film and pay-per-view, dissemination
methods that allow virtually no inadvertent viewing. The middle
category, cable television, allows some inadvertent viewing for several
reasons. In some areas of this country, particularly small towns, people
subscribe to cable television not so much because they want cable pro-
gramming but because that is the only way they can receive conven-
tional television signals. Thus they may become inadvertent viewers of
part of the basic cab'.e package. And even in instances in which people
consciously subscribe to a service, such as in pay cable, once they are
hooked up, they receive aL of the programs in the service. Thus there
apears to be reason to treat cable differently from both conventional
television and from theatrical film and pay-per-view.

The proposed test of obscenity for cable television brings together
elements from two sources discussed at length in this moncgraph. First,
two elements identified by Lockhart and McClure is central to a finding
of obscenity under the variable approach are en Toyed: (1) manner of
the distribution and (2) effect on the intended ..r actual audience. Se-
cond, factors either traditionally associated with obscenity tests or
regularly treated in obscenity-indecency cases are utilized. They are (1)
unit of analysis, (2) definition of standards, (3) time of day program is
disseminated, and (4) appeal to prurient interest.

Under this proposed test, the basic guidelines to be used by the trier of
fact in order to determine if a work disseminated via cable television is
obscene involve two steps. The first requires a determination of whether
the work is disseminated at a time of the day when children are likely to
bi-: in the television audience. If this is the case, the proposed test applies;
if this is not the case, then the Miller test is automatically triggered.

The second step requires a finding of the following: whether the
average person in the actual audience for the program (i.e., cable
subscribers) using contemporary national standards would find that a
dominant motif or recurring theme in the program involves explcit por-
trayal of ultimate sexual acts in a titillating context. Each of these
elements will now be discussed in detail.

Time of Day. If unwilling viewers are in the audience, especially
children, then the state's interest in regulation becomes greater and the
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freedom of choice interests become less. A type of time "zoning" restric-
tion is employed here. Studies have shown that children are a large part
of the television audience throughout prime time and even after 11
p.m.'s' On the other hand, given that regulation of cable impinges upon
adults' freedom of expression, the regulation of obscenity for cable
needs to be as narrowly tailored as possible with the least possible im-
pact on this constitutionally protected right. A reexamination of
Pacifica is appropriate here.

In Pacifica the Court began with the position that the words in ques-
tion were not categorically excluded from radio, but neither was the pro-
tection for the words absolute. Thus the question of context arises. Us-
ing the contextual or variable obscenity approach, the court found that
the words were objectionable because of the medium in which they were
presented and the time of the day at which they were aired.

Applying this analysis to the present discussion leads to the conclusion
that material meeting this proposed test of obscenity for cable should be
considered obscene only if it is shown during certain time periods, e.g.,
between 8 a.m. and midnight; material exhibited via cable from midnight
until 8 a.m. should then be scrutinized under the Miller test.

Unit of Analysis. The next part of the proposed test for obscenity in
cable requiring discussion is the unit of analysis for determining obsceni-
ty: examining the work as a whole versus examining an isolated portion
of it. As noted earlier, the first announced test of obscenity in this coun-
try, the Hicklin test, declared a work to be obscene if a part of it had a
tendency to deprave or corrupt. This approach prevailed for fifty years
until it was replaced in 1934 by the Ulysses test, which scrutinized the in-
tent of the author as displayed in the work as a whole. Since Ulysses
there has been judicial agreement that the work as a whole should con-
stitute the unit of analysis for obscenity purposes in all cases except in
those dealing with broadcasting.

The few existing cases that treat indecency and obscenity in the elec-
tronic media grew out of conflicts involving radio. There are no cases in
which tests of obscenity and indecency for conventional television
emerge; therefore, one is left to extrapolate from the way courts have
dealt with sexually explicit material on radio if one is to posit the method
courts may use to deal with such material on conventional or cable televi-
sion.

It is clear from the analysis of radio cases treated in this monograph
that both the Federal Communications Commission and the courts have
examined suspect material using the isolated-passages approach rather
than the work-as-a-whole approach. In the WUHY case, for example, the
Commission found the Garcia interview indecent not because of the
speaker's intention developed through the work-as-a-whole, but because
of isolated words the FCC found to be "gratutitous" and unnecessary to
the essence of the program. Likewise, in the WGLD topless radio case,
the FCC reached, and the court of appeals upheld, a finding of obscenity
based on a twenty-three-minute segment of a five-hour program. And in
the Pacifica seven-dirty-words case, the Carlin monologue was found to
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be indecent despite the intention of the program in which it was contain-
ed, and despite warnings to the audience that the monologue might he
offensive to some listeners.

What emerges here are clearly different aproaches based on the
medium at issue: in the case of books and theatrical film, the work as a
whole is examined; in the case of radio, isolated passages are examined.
Given the long regulatory history of treating content-related issues on
radio and conventional television similarly, it seems apparent that
should a case arise involving obscenity or indecency on conventional
television, the unit of analysis to be scrutinized would be an isolated
passage and not the work as a whole.

Based on this, the proposed test for cable television posits a unit of
analysis that is not the work as a whole: due to the manner of distribu-
tion and attendant possible effects on the actual audience, a work-as-a-
whole analysis is too broad and not sensitive enough to the states in-
terest in protecting the inadvertent viewer. By contrast, the isolated-
passages approach allows for too broad an intrusion into the First
Amendment rights of producers, distributors and viewers of cable pro-
gramming by establishing a situation in which a stray comment or action
could disqualify an otherwise acceptable piece from distribution.

The proposed test posits a procedure under which a work is deemed
obscene for cable television if a dominant motif or a recurring theme in a
work involves explicit portrayal of ultimate sexual acts in a titillating
context, thus taking a middle course between the two approaches outlin-
ed above.

National Standards. Lest the dominant motif approach lead to an un-
toward chilling effect upon the freedom of expression of cable producers,
distributors and viewers, the principle of contemporary national stan-
dards has been used in the proposed test as the basis for a finding of
obscenity. Under this principle, the trier of fact would determine what
constitutes "explicit portrayal of ultimate sexual acts in a titillating con-
text" to the contemporary national audience, i.e., subscribers, of cable
television.

Should the proposed test be codified by the Federal Communications
Commission as a regulation, one final question remains regarding this
new test of obscenity for cable television: would it survive judicial
review? Since this test has an impact on the content of television, a
medium protected by the First Amendment, a judicial determination of
the constitutionality of this test would proceed along the lines of strict
scrutiny, outlined above in the discussion of Home Box Office v. FCC

Strict scrutiny has three components. The first requires that the
regulation at issue further a compelling state interest. As has been noted
several times in this monograph, the government's interest in protecting
the inadvertent viewer, particularly if that viewer is a child, is well
doucmented, and was articulated by the Supreme Court in Pacirwa.

The second component of strict scrutiny requires that the regulation
be less restrictive of federally protected rights than any other means of
promoting that interest. In ord'r to satisfy the requisites of this ele-
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ment, the proposed test suggests a national standard instead of a local
one; proposes that a dominant motif, not an isolated passage, contain
the offending material; and suggests application of the test only during
the times of the day when children are likely to be in the audiences.

The third component of strict scrutiny calls for the relationship bet-
ween the means used to achieve the government's goals and the goal of
the regulation to be precise. To satisfy this element, the proposed test is
to apply only to "explicit portrayal of ultimate sexual acts in a titillating
context," a standard already employed by courts in cases where obsceni-
ty in radio is at issue.

The requirem, nts of strict scrutiny appear to be met by the proposed
test, and therefore its constitutionality might be safely presumed. The
adoption of an obscenity test for cable television similar to the one pro-
posed will hasten the day when the rights of cable producers, cable
distributors, cable viewers and the American public are all adequately
served.

A postscript to the above analysis of obscenity on cable television
comes in the form of a discussion of the lockout box. This device, whch
car be used to block out certain channels that viewers find objectionable,
is required by law in states such as California and New York. In addition,
the 1984 Cable Communications Policy Act required that lockout boxes
be available to all subscribers during 1985.132 Some commentators have
speculated that perhaps the availability of lockout boxes obviates the
need for special cable television obscenity regulation, especially if such
regulation is based on the possible presence of children in the audience.

The authors of this study reject this F ''Iculation for several reasons,
the first of which relates to tangible coi, ns. There is still some ques-
tion regarding the technical feasibility of iockout mechanisms: they may
interfere with reception of channels adjacent to those blocked out.'33
This being the case, even if they are required by law, they are not likely
to be used. Another reason is the charge for the device. In New York Ci-
ty lockout boxes cost the subscriber anywhere from $40 to $150, depen-
ding on the cable system. This is more than many subscribers wish to
pay. A final concern here is with logistics. A cable subscriber who want
to temporarily block a channel removes a key from the device; the chan-
nel can be restored only by replacing the key in the lock. The chance of
losing or misplacing the key may prevent many people from using the
device. In addition, if keeping children away from offensive fare is the
goal of the lockout box, installation of the device may be in vain. As one
cynic put it "[C]hildren are high tech experts when they're ten years
old.'"

But these tangible concerns are perhaps not as persuasive as some in-
tangible or);.s. Interestingly, both those for and against more censorship
of cable television are opposed to use of this device. Evelyn Dee, ex-
ecutive director of Morality in Media, feels that lockout boxes would be
ineffective since "a lock box is a license to keep transmitting anything
they (cable op,ra tors) want to.'"" On the other side, critics argue that
lockout boxes would be used to restrict access to certain opinions and
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points of view, thus undermining the unique communicative function of
cable television."6

The conclusion is reached, then, that although lockout boxes may serve
to keep some inadvertent viewers from seeing sexually explicit material
on cable television, a judicial test and not an electronic device is
ultimately wherein resolution of this issue lies.
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